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APPEARANCES WILL BE BY ZOOM OR IN PERSON  

 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 
 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09 

Meeting ID: 161 908 8479 

Passcode: 771919 
 

 

 1.  TIME:  9:00   CASE#: MSC16-01608 
CASE NAME: SALEHOMOUM VS. BAHRAMI-DAGHIGH 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY U.S. BANK, N. A. 
* TENTATIVE RULING: * 
 

Before the Court is a motion by defendant U.S. Bank, N.A. as Trustee for the Holders of 

The MASTR Adjustable Rate Mortgages Trust 2007-2 ("U.S. Bank") for leave to file a cross-

complaint. For the reasons set forth, the motion is granted. 

Factual Background 

U.S. Bank alleges it is the holder of a deed of trust recorded in 2007 encumbering the 

residential real property located at 2354 Alameda Diablo in Diablo (the "Subject Property"). 

Ms. Salehomoum sued her estranged husband Omid Bahrami-Daghigh, also known as Omid 

Bahrami ("Omid Bahrami" in this tentative ruling), asserting rights and interests in various assets 

and income, and seeking dissolution of their financial partnership, among other relief. Omid 

Bahrami filed a cross-complaint in that action.  

Navid Bahrami, brother of Omid Bahrami, subsequently sued Ms. Salehomoum for avoidance of 

a fraudulent transfer and cancellation of a deed granting title to Ms. Salehomoum to the Subject 

Property. U.S. Bank is also named as a defendant in that action based on its lien against the 

Subject Property. These actions have been consolidated, and trial in the consolidated actions 

has been continued and is now set to begin on January 24, 2022.  

U.S. Bank seeks leave to file a cross-complaint against Mojdeh Salehomoum, Navid Bahrami, 

Omid Bahrami-Daghigh aka Omid Bahrami, and all unknown persons claiming an interest in the 

real property described in the cross-complaint. The cross-complaint alleges causes of action for 

equitable subrogation, judicial acknowledgement of equitable mortgage, equitable lien, and 

declaratory relief, asserting that it holds lien rights against the Subject Property entitled to 

https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
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recognition in equity in the event that the grant deed transferring title to Mojdeh Salehomoum 

in 2000 is proven to have been a forgery. 

U.S. Bank filed an ex parte application on its motion for leave to file the cross-complaint on 

July 15, 2021. By an order dated July 19, 2021, the Court ordered the hearing on the motion 

to be specially set on shortened time for 9:00 a.m. on August 12, 2021 and set an opposition 

deadline of August 4, 2021.  

On August 6, 2021, Omid Bahrami filed an opposition to the motion, alleging that he had not 

been served with the order specially setting the hearing or setting the opposition deadline. 

The Court file does not include a proof of service showing U.S. Bank served the Court's order 

setting the hearing on shortened time and the briefing schedule or a notice of the specially set 

hearing. By its tentative ruling on the August 12, 2021 hearing, the Court continued the hearing 

on the motion to August 26, 2021.  

Code of Civil Procedure § 426.50 Motion for Leave to File Compulsory Cross-Complaint 

Code of Civil Procedure § 426.50 provides that "[a] party who fails to plead a cause of action 

subject to the requirements of this article  . . . may apply to the court for leave . . . to file a cross-

complaint, to assert such cause at any time during the course of the action." (Code Civ. Proc. 

§ 426.50.) Under the terms of the statute, inadvertence, mistake, neglect, or other cause does 

not preclude the Court from granting leave to file the cross-complaint. So long as the party acted 

in good faith, the Court "shall grant, upon such terms as may be just to the parties" leave to file 

the cross-complaint. The statute directs that its provisions be "liberally construed to avoid 

forfeiture of causes of action." 

Analysis 

Omid Bahrami, the only party who has opposed the motion, does not contest U.S. Bank's 

position the claims it seeks to assert are related causes of action that make the cross-

complaint a compulsory cross-complaint with the risk of forfeiture of the causes of action if 

leave to file is not granted. (Code Civ. Proc. § 426.10(c) [defining "related cause of action" 

as one "which arises out of the same transaction, occurrence, or series of transactions or 

occurrences as the cause of action which plaintiff alleges in his complaint"]; Code Civ. Proc. 

§ 426.50.) "The compulsory cross-complaint statute is designed to prevent 'piecemeal litigation.' 

[Citations omitted.] . . . . In furtherance of this intent of avoiding a multiplicity of actions, 

numerous cases have held that the compulsory cross-complaint statute—both section 426.30 

and its predecessor statute (former section 439)—must be liberally construed to effectuate its 

purpose. [Citations omitted.]" (Align Technology, Inc. v. Tran (2009) 179 Cal.App.4th 949, 959 

[stating that a compulsory cross-complaint only needs to have a "logical relationship" to the 

underlying action].)  

The rights and interests of the parties in the Subject Property, including U.S. Bank as lienholder, 

are a key part of the disputes in the action. The cross-complaint alleges U.S. Bank's lien rights 

in equity against the Subject Property under various theories, including equitable subrogation 

and equitable lien. (Trapani Decl. Exh. A.) U.S. Bank asserts causes of action arising out of the 

same series of occurrences and transactions subject to the parties' complaints; it alleges 
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compulsory cross-claims within the liberal construction of the compulsory cross-complaint 

statute and consistent with its purposes.  

When Code of Civil Procedure § 426.50 applies because the claim is a compulsory cross-

complaint, "[a] motion to file a cross-complaint at any time during the course of the action must 

be granted unless bad faith of the moving party is demonstrated where forfeiture would 

otherwise result. (Emphasis added.)" (Silver Orgs. v. Frank (1990) 217 Cal.App.3d 94, 99 

[reversing denial of motion for leave to file compulsory cross-complaint even though the motion 

was filed on the eve of trial where there was no showing the delay was the result of bad faith].)  

The Opposition cites Crocker Nat. Bank v. Emerald (1990) 221 Cal.App.3d 852, in which the 

Court affirmed the trial court's order denying leave to file a cross-complaint. In that case, 

however, the defendant successfully demurred to one of the causes of action of the proposed 

cross-complaint, and the demurrer was sustained without leave to amend. The other two causes 

of action in the cross-complaint were not compulsory cross-claims because they were based on 

acts and events that occurred after the defendant had filed his answer. Those causes of action 

were therefore permissive cross-claims. The decision whether to grant leave to file a permissive 

cross-complaint "is solely within the trial court's discretion," unlike a compulsory cross-

complaint. (Id. at 863-864.) 

Opposing party cites U.S. Bank's unexplained delay in filing the cross-complaint as an indication 

of bad faith, though its counsel explicitly denies any bad faith in failing to seek to file the cross-

complaint earlier. (Trapani Decl. ¶ 10.) He explains U.S. Bank seeks to assert the claims in the 

cross-complaint to ensure the Court considers its "equity-based encumbrances" on the property 

since the proceeds of its loan were used to pay off other encumbrances, and in light of the 

potential negative impact on its deed of trust of a finding the grant deed to Ms. Salehomoum 

was forged. (Trapani Decl. ¶¶ 7-9.) 

The Court does not find that U.S. Bank acted in bad faith under the circumstances. The 

Court therefore grants U.S. Bank leave to file its cross-complaint attached as Exhibit A to the 

Trapani Declaration. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-01584 
CASE NAME: ROSSELLI VS. KUTRUBES 
HEARING ON MOTION TOR ENFORCE SETTLEMENT (CCP 664.6) 
FILED BY BERNADETTE ROSSELLI, PETER ROSSELLI 
* TENTATIVE RULING: * 
 
Granted. No opposition. Judgment shall be entered in favor of Plaintiffs as against Peter 
Kutrubes and The Law Offices of Peter Kutrubes in the amount of $100,000, plus interest at 8% 
running from August 1, 2020 as set forth in the settlement agreement. Attorneys’ fees and costs 
in making this motion are also awarded in the amount of $1,485. 
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 3.  TIME:  9:00   CASE#: MSC18-02183 
CASE NAME: OMEGA ELECTRIC VS. ARMANINO LLP 
HEARING ON DEMURRER TO CROSS-COMPLAINT of ARMANINO LLP 
FILED BY OMEGA PACIFIC ELECTRICAL SUPPLY INC. 
* TENTATIVE RULING: * 
 
Continued on the Court’s motion to September 16, 2021, 9:00 a.m., Dept. 33. 

  

 4.  TIME:  9:00   CASE#: MSC19-00038 
CASE NAME: PAGSUYUIN VS. COUNTY OF CONTRA COSTA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-00038 
CASE NAME: PAGSUYUIN VS. COUNTY OF CONTRA COSTA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-00038 
CASE NAME: PAGSUYUIN VS. COUNTY OF CONTRA COSTA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 7.  TIME:  9:00   CASE#: MSC20-00084 
CASE NAME: BURSHTEYN VS. OXLEY 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 
FILED BY BENJAMIN FREDERICK OXLEY 
* TENTATIVE RULING: * 
 

Defendant Benjamin Oxley’s motion for summary adjudication is denied.  

Defendant’s notice of motion seeks summary adjudication of two issues: (1) Defendant 

admitted to being negligence and therefore cannot be liable for assault, battery, IIED, willful 
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misconduct or punitive damages and (2) because Defendant admitted to negligence, Plaintiff 

has elected his remedy in this case. These two issues appear to be improper issues for 

summary adjudication as they address issues in this case rather than a cause of action, 

an affirmative defense, a claim for damages, or an issue of duty. (Code of Civil Procedure 

section 437c(f).)  

The separate statement of material facts lists five issues, which generally state that the 

claims for assault, battery, IIED, willful misconduct or punitive damages fail because Defendant 

was negligent. These issues are the type appropriate for summary adjudication, however, these 

issues are different issues than those included in the notice of motion. California Rules of Court, 

rule 3.1350(b) requires that each issue “must be stated specifically in the notice of motion and 

be repeated, verbatim, in the separate statement of undisputed material facts.” 

Defendant’s motion for summary adjudication is procedurally improper and the Court 

could deny the motion on procedural grounds. (Truong v. Glasser (2009) 181 Cal.App.4th 102, 

118.)  Plaintiff opposed the motion on the merits and therefore, despite the procedural errors, 

the court will consider the motion on the merits.  

On the merits, Defendant’s motion fails.  

Defendant’s motion is based primarily on Defendant’s response to Plaintiff’s Request for 

Admissions where Defendant admitted to being negligent during the incident. (Ex. C, response 

no. 23.) Defendant’s other “evidence” in support of this motion includes the complaint, answer, 

copies of various CACI instructions and a copy of Civil Code section 3294. Based solely on 

these documents, Defendant argues that Plaintiff cannot prevail on the intentional tort claims or 

on punitive damages.  

Defendant’s argument fails for several reasons. Defendant did not provide evidence 

showing that he did not act intentionally. Instead, he relies on his own discovery response 

where he admitted to being negligent. Defendant offers no facts showing he did not act 

intentionally. Thus, Defendant’s evidence does not show that Plaintiff cannot prove that 

Defendant acted intentionally.  

The same issue arises with the punitive damages request. Defendant provides no 

evidence that shows he did not act with fraud, oppression or malice, except that Defendant has 

admitted to negligence. Such admissions is insufficient to show that Defendant did not act with 

fraud, oppression or malice.  

 Next, Defendant argues that the same act cannot be both negligent and intentional and 

that Plaintiff must be bound by Defendant’s admission that he was negligent. While it is true that 

an action cannot be both negligent and intentional, Defendant cannot forgo liability for 

intentional torts by admitting to negligence. Admissions in discovery can be used “against the 

party making the admission”. (Code of Civil Procedure section 2033.410.) But the Code does 
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not state that admissions can also be used against the party propounding the admission, which 

is what Defendant is attempting to do here. Defendant cites no case holding otherwise.  

Finally, Defendant’s election of remedies argument fails. “A party should be entitled to 

change alternative remedies until satisfaction of judgment, or application of res judicata or 

estoppel, vindicates one of the inconsistent rights. [Citation.] The election of remedies doctrine 

states that accepting an actual benefit from an alternative theory that renders continued pursuit 

of the alternative unfair constitutes an election. [Citation.]” (SCLC v. Al Malaikah Auditorium 

Co. (1991) 230 Cal.App.3d 207, 223.) The electron of remedies doctrine does not apply at this 

stage in the case.  

Defendant did not shift the burden and therefore Plaintiff’s evidence was not material to 

the Court’s decision. The Court declines to rule on Defendant’s objections to evidence. (Code of 

Civil Procedure section 437c(q).)  

Defendant’s request for judicial notice is denied as unnecessary. The complaint is 

already part of the Court’s file in this case. 

 

  

 8.  TIME:  9:00   CASE#: MSC20-00444 
CASE NAME: AQUINO VS. FUJI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

 9.  TIME:  9:00   CASE#: MSC20-00444 
CASE NAME: AQUINO VS. FUJI 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JOANNE T. AQUINO 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 
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10.  TIME:  9:00   CASE#: MSC20-00628 
CASE NAME: RISOFTDEV INC.  VS.  CHATFIELD P.C. 
HEARING ON MOTION FOR LEAVE TO SERVE DEFENDANT VIA PUBLICATION 
FILED BY RISOFTDEV INC. 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

11.  TIME:  9:00   CASE#: MSC20-00704 
CASE NAME: DRUMMOND VS. NEUFELD 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended CROSS-COMPLAINT 
FILED BY MICHELLE NOBUKO ITO, TCGFS, INC. 
* TENTATIVE RULING: * 
 
Continued to March 10, 2022 at 9:00 AM in Dept. 33. 
 

  

12.  TIME:  9:00   CASE#: MSC20-00704 
CASE NAME: DRUMMOND VS. NEUFELD 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT of NEUFELD 
FILED BY MICHELLE NOBUKO ITO, TCGFS, INC. 
* TENTATIVE RULING: * 
 
Continued to March 10, 2022 at 9:00 AM in Dept. 33. 
 

  

13.  TIME:  9:00   CASE#: MSC20-01403 
CASE NAME: REGENCY CENTERS VS. TAGHIPOUR 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER & WRIT OF ATTACHMENT 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

14.  TIME:  9:00   CASE#: MSC20-02054 
CASE NAME: BHOWMICK VS. GATLIN 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED COMPLAINT 
FILED BY ALOK BHOWMICK, MRINMAYEE BHOWMICK 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
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15.  TIME:  9:00   CASE#: MSC20-02444 
CASE NAME: MENDONCA VS. LEE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

16.  TIME:  9:00   CASE#: MSC20-02444 
CASE NAME: MENDONCA VS. LEE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY YOUNG HEE LEE 
* TENTATIVE RULING: * 
 
 
 Defendant Young Hee Lee’s demurrer is sustained with leave to amend as to the entire 

Complaint.  Plaintiff shall file any amended complaint on or before September 30, 2021.  

Defendant’s requests for judicial notice are granted. 

 1st C/A.  The First Cause of Action is for breach of contract.  The Court has sustained 

defendant Lee’s demurrer because plaintiff has not alleged facts showing the formation of a 

contract between plaintiff and defendant. 

 2nd C/A.  The Second Cause of Action is for fraud.  The Court has sustained defendant 

Lee’s demurrer because plaintiff has not alleged false representations made by defendant to 

plaintiff, and plaintiff’s reasonable reliance on those representations. 

 3rd C/A.  The Third Cause of Action is for intentional infliction of emotional distress.  

The Court has sustained defendant Lee’s demurrer because plaintiff has not alleged outrageous 

conduct directed at plaintiff, and has not alleged that defendant intended any such conduct to 

cause severe emotional distress to plaintiff personally. 

 Amendment.  In the “Response” filed on August 23, 2021, plaintiff asserts as follows: 

5. Plaintiff’s Causes of Action are clearly independent of the separate action 

in probate.  Plaintiff is not an heir of the deceased and as such only has a 

claim against Defendant sounding in tort and not in probate. 

Given these assertions, plaintiff shall omit from any amended complaint all references to the 

estate of decedent Peter Alders and to the decedent’s will.  Plaintiff shall limit the amended 

complaint to plaintiff’s claims against defendant Lee in her individual capacity, i.e., those claims 

“sounding in tort and not in probate.”  Plaintiff shall not use Judicial Council forms for the 

amended complaint. 

 Coordination.  The Court exercises its discretion not to deem this action related to 
Contra Costa Superior Court No. P20-00388, Estate of Peter Alders.  As noted above, plaintiff 
has asserted that this action is “clearly independent of the separate action in probate.”  
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Accordingly, transferring this civil action to Department 15 for coordination with the probate 
action would not promote judicial economy. 

 

  

17.  TIME:  9:00   CASE#: MSC21-00073 
CASE NAME: HELMING VS. ARCBYT 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY ARCBYT, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a motion to strike portions of Plaintiffs' First Amended Complaint ("FAC"). 

For the reasons stated, the Court rules as follows: (a) the motion to strike paragraphs 143, 171, 

194, and 232 of the FAC is denied; (b) motion to strike the prayer for relief for rescission is 

denied, without prejudice as set forth below; and (c) the motion to strike the prayer for relief 

for punitive damages is denied. 

Standards Governing Motion to Strike 

The Court "may" strike allegations that are “irrelevant, false or improper matter” or any portion of 
a pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) 
and (b).) In addition, allegations "neither supported by nor pertinent to an otherwise legally 
sufficient claim or defense" can be stricken. (Code Civ. Proc. § 431.10(b)(2).) 

Like a demurrer, the grounds for a motion to strike must appear on the face of the pleading or 
matters subject to judicial notice. (Code Civ. Proc. § 437.) "A motion to strike, like a demurrer, 
challenges the legal sufficiency of the complaint's allegations, which are assumed to be true." 
(Blakemore v. Superior Court (2005) 129 Cal.App.4th 36, 53 [citing Clauson v. Superior Court 
(1998) 67 Cal.App.4th 1253, 1255].)  

The Court is required to interpret the allegations of the Complaint "liberally . . . with a view to 
substantial justice between the parties" and does not "read the allegations in isolation." (Code 
Civ. Proc. § 452; Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) Under Code of 
Civil Procedure § 436, the Court has discretion whether to strike portions of the complaint. 
(Code Civ. Proc. § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242; Colden v. 
Broadway State Bank (1936) 11 Cal.App.2d 428, 429.) 

Request for Judicial Notice 

AB requests the Court take judicial notice of documents attached to the Huddle Declaration and 

the Abrams Declaration filed in support of its motion to strike and demurrer. (Memo. ISO Dem. 

p. 10, fn. 2.)The Court file does not include a filed request for judicial notice, but it does include 

two filed copies of the Abrams Declaration with exhibits and the Huddle Declaration with 

exhibits. Based on the parties' filed opposition and reply concerning Defendant's request for 

judicial notice, the Court will rule on the merits of the request but alerts Defendant to the 

absence of this filed document so that if the Defendant wishes, it can file the request to 

complete the record. 
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Documents attached to the Huddle Declaration include what Huddle describes as two consent 

orders involving Helming and one or more of his companies, a complaint and cross-complaint 

filed by third parties against Helming and one or more of his companies, a fictitious business 

name statement allegedly filed by Helming, and Plaintiffs' responses to requests for admissions 

in this case. (Huddle Decl. ¶ 3 and Exhs. 1-6.)  

As to the public records, Huddle declares he obtained copies of these documents from the 

Defendant "ArcByt's publicly available records." (Huddle Decl. ¶ 3 [emphasis added] and Exhs. 

1-5.) Huddle does not state he obtained copies from the records of the government entities in 

which they are maintained. There is no foundation for his statement that Exhibits 1 through 5 are 

true and correct copies of the public records maintained by the government entities in question 

to support taking judicial notice under Evidence Code § 452(c) and (d). Exhibit 1 in particular 

does not have any indicia showing its trustworthiness as a true copy of a "consent order" issued 

by a government agency, which has no identifying case number and does not identify the 

"Commissioner" referred to in the text or even the agency involved.  

Moreover, Defendant offers these documents to dispute the truth of the allegations of the FAC 

that AB terminated Helming on a pretextual "for cause" basis, allegations the Court is required 

to accept as true in ruling on a motion to strike and demurrer. (Memo. ISO Dem. p. 10, fn. 2; 

Reply to Opp. to RJN p. 2, ll. 8-15.) The Court cannot take judicial notice of these documents for 

that purpose in ruling on a motion to strike or demurrer because the Court cannot resolve 

disputed factual issues in these proceedings. (Williams v. Southern California Gas Co. (2009) 

176 Cal.App.4th 591, 600 ["A general demurrer admits the truth of all material facts properly 

pleaded {citation omitted]; a court ruling on a general demurrer is not empowered to 'ascertain 

whether the facts stated [in the complaint] are true or untrue.' [Citation omitted.]," quoting Colm 

v. Francis (1916) 30 Cal.App. 742, 752 and denying request for judicial notice of discovery 

responses]; Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 115 

["In short, a court cannot by means of judicial notice convert a demurrer into an incomplete 

evidentiary hearing in which the demurring party can present documentary evidence and the 

opposing party is bound by what that evidence appears to show."].) (See also C.R. v. Tenet 

Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1103–1104 [contents of document only 

accepted on a request for judicial notice if there is no factual dispute, or there cannot be a 

factual dispute as to what is being judicially noticed].)  

The consent orders (Huddle Exhs. 1 and 2) explicitly state the parties make no admissions 

regarding the allegations upon which the orders are based, and the complaint and cross-

complaint are merely allegations made by third parties in pleadings. Even if the Court were to 

take judicial notice of Exhibits 1 through 5 as public records, the Court would take judicial notice 

only of the existence of those documents, but not the truth or proper interpretation of their 

contents. (Fremont Indemnity Co. v. Fremont General Corp., supra, 148 Cal.App.4th at 113-115; 

C.R. v. Tenet Healthcare Corp., supra, 169 Cal.App.4th at 1103–1104.) 

Defendant tries to connect the fictitious business name filing (Huddle Exh. 5) and admissions in 

response to discovery addressing the entity "USI" to support its contention that AB had cause to 

terminate Helming and to dispute other facts alleged in the FAC. (Memo. ISO Dem. p. 10, fn. 2; 
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Huddle Decl. Exhs. 5 and 6; Reply to Opp. to RJN p. 3, ll. 12-23.) It is not appropriate for the 

Court to take judicial notice of discovery responses to make a factual determination of the 

veracity of allegations of the FAC in the context of a motion to strike or demurrer. (Williams v. 

Southern California Gas Co., supra, 176 Cal.App.4th at 600 [denying request for judicial notice 

of discovery responses].) The Court cannot take judicial notice of those documents for the 

purpose of determining or resolving disputed factual allegations of the FAC. (Williams v. 

Southern California Gas Co., supra, 176 Cal.App.4th at 600; Fremont Indemnity Co. v. Fremont 

General Corp., supra, 148 Cal.App.4th at 113-115; C.R. v. Tenet Healthcare Corp., supra, 169 

Cal.App.4th at 1103–1104.) 

AB also requests that the Court take judicial notice of a side letter with an option to purchase 

stock in AB between Industry Capital Energy Holdings, Inc. and plaintiff Green Reach, Inc. and 

a notice of termination of the side letter. (Abrams Dec. Exhs. 7 and 8.) AB is not a party to either 

document. Plaintiffs object to the Court taking judicial notice in part because they contend at 

least one of these documents may not be a true copy. (Opp. to RJN p. 5, ll. 16-20.) "Judicial 

notice under Evidence Code section 452, subdivision (h) is intended to cover facts which are not 

reasonably subject to dispute and are easily verified." (Gould v. Maryland Sound Industries, Inc. 

(1995) 31 Cal.App.4th 1137, 1145 [refusing to take judicial notice of document defendant 

alleged was a written employment contract with plaintiff that plaintiff contended was only an 

offer].) Plaintiffs object to the request, and it is not clear to the Court that the letters attached to 

the Abrams Declaration are those referred to in the FAC at paragraphs 47, 114, 115, 219, and 

220. The Court declines to take judicial notice of Exhibits 7 and 8 to the Abrams Declaration as 

the documents are reasonably disputable. (Gould v. Maryland Sound Industries, Inc., supra, 31 

Cal.App.4th at 1145; Fremont Indemnity Co. v. Fremont General Corp., supra, 148 Cal.App.4th 

at 113-115; C.R. v. Tenet Healthcare Corp., supra, 169 Cal.App.4th at 1103–1104.) 

Defendant's request for judicial notice of Exhibits 1-6 to the Huddle Declaration and Exhibits 7 

and 8 to the Abrams Declaration is denied. 

Analysis 

A. Motion to Strike "Damages" Allegations (Compl. ¶¶ 143, 171, 194, and 232) 

AB contends these paragraphs should be stricken because they allege claims for "damages," 

and the contracts on which the claims are based preclude Plaintiffs' recovery of monetary 

damages. Those paragraphs of the FAC describe injury Plaintiffs contend they have suffered by 

AB's acts and omissions in allegedly breaching the Offer Letter and Grant Notice. They do not 

assert a right to monetary damages by the language employed in those paragraphs; paragraph 

232 is a paragraph included in the declaratory relief cause of action. The Court exercises its 

discretion and denies the motion to strike these paragraphs.  

B. Motion to Strike Prayer for Rescission (Prayer ¶ 4) 

AB argues that paragraph 4 of the prayer for relief in the FAC should be stricken because it 

seeks rescission (MTS p. 2, ll. 19-23), and Plaintiffs have not pleaded any claim for rescission of 

the contracts. Paragraph 4 of the prayer for relief seeks specific performance (FAC p. 41, ll. 11-

13). Only a portion of the paragraph refers to rescission as an alternative remedy. On that 
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ground, it is not appropriate for the Court to strike paragraph 4 as Defendant requests. 

Defendant has not quoted any specific portion of that paragraph that AB contends should be 

stricken because of its reference to rescission. (See Cal. R. Ct. 3.1322(a) [the motion to strike 

"must quote in full the portions sought to be stricken except where the motion is to strike an 

entire paragraph, cause of action, count, or defense."].) The Court denies the motion to strike 

paragraph 4 without prejudice to Defendant filing a renewed motion to strike addressing the 

prayer for rescission that complies with Rule 3.1322(a). 

C. Motion to Strike Prayer for Punitive Damages (Prayer ¶ 6) 

Defendant moves to strike paragraph 6 of the Prayer for Relief which seeks punitive damages. 
The ground AB asserts for striking the prayer is the deficiency in Plaintiffs' claims for breach of 
fiduciary duty (5th C/A) and fraud (6th C/A). Based on the Court's ruling on the demurrers to the 
fifth and sixth causes of action of the FAC, the Court denies the motion to strike this paragraph 
of the prayer. 

 

  

18.  TIME:  9:00   CASE#: MSC21-00073 
CASE NAME: HELMING VS. ARCBYT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY ARCBYT, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to Plaintiffs' First Amended Complaint filed by defendant ArcByt, 

Inc. ("AB"). For the reasons stated, the Court rules on Defendant AB's demurrers as follows: (a) 

1st C/A (breach of contract) - overruled; (b) 2nd C/A (breach of contract) - overruled; (c) 3rd 

C/A (breach of implied covenant - sustained, without leave to amend; (d) 4th C/A (breach of 

implied covenant) - overruled; (e) 5th C/A (aiding and abetting breach of fiduciary duty) - 

overruled; (f) 6th C/A (fraud) - overruled; (g) 7th C/A (promissory estoppel) - sustained, 

without leave to amend, subject to additional terms set forth below; (h) 8th C/A (declaratory 

relief) - overruled. 

Background 

Plaintiffs filed their Complaint alleging six causes of action against defendant AB in January 

2021. Defendant AB filed a demurrer and motion to strike portions of the Complaint. The Court 

sustained the demurrers to all causes of action, with leave to amend, and denied the motion to 

strike in part on the grounds of mootness based on the ruling on the demurrers. (5/27/2021 

Orders.) 

The First Amended Complaint ("FAC") now alleges eight causes of action and adds more than 

30 paragraphs of allegations to support these claims. The causes of action include (a) breach of 

contract and breach of the implied covenant of good faith and fair dealing by Green Reach, 

Pristine Sun, and Earthgrid against AB related to AB's failure to provide shares under the Asset 

Purchase Agreement and Stock Purchase Agreement, as amended (FAC Exhs. A, B and C) 
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and taking back Green Reach's shares without properly exercising the repurchase option (1st 

and 3rd C/As); (b) breach of contract and breach of the implied covenant of good faith and fair 

dealing by Helming against AB for breach of his Offer Letter and 2018 Equity Incentive Plan 

Stock Option Grant Notice ("Grant Notice) (FAC Exhs. D and E) by AB's pretextual termination 

of Helming and terminating all of his stock options, including vested stock options (2nd and 4th 

C/As); (c) aiding and abetting a breach of fiduciary duty (5th C/A), by which Plaintiffs allege AB 

aided and abetted AB's in-house counsel, Joshua Furnald, in Furnald's breaches of fiduciary 

duties Plaintiffs contend he owed to them as his clients or former clients; (d) fraud by Plaintiffs 

against AB (6th C/A) based on alleged misrepresentations by one of AB's directors, Chris 

Boshuizen, that induced Helming to relinquish his buyout rights in stock in AB held by another 

entity, Industry Capital Energy Holdings, Inc.; (e) promissory estoppel (7th C/A); and (8) 

declaratory relief (8th C/A).  

Defendant AB demurs to the eight causes of action on the ground they each fail to state causes 

of action under Code of Civil Procedure § 430.10(e). The Court's orders on the prior demurrer 

and motion to strike set forth the factual allegations of the lawsuit in detail, and the Court 

therefore will not reiterate the facts here. Any additional or amended allegations in the FAC 

pertinent to the Court's ruling will be addressed in the Court's analysis of the causes of action 

subject to AB's current demurrers. 

Standards Governing Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 

the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 

859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court deems 

the facts alleged to be true, "however improbable they may be." (Del E. Webb Corp. v. 

Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604; Universal By-Products, Inc. v. City of 

Modesto (1974) 43 Cal.App.3d 145, 151.) The Court gives the complaint "a reasonable 

interpretation, reading it as a whole and its parts in their context." (Blank v. Kirwan, supra, 39 

Cal. 3d at 318.) Further, "In the construction of a pleading, for the purpose of determining its 

effect, its allegations must be liberally construed, with a view to substantial justice between the 

parties." (Code Civ. Proc. § 452.)  

In ruling on the demurrer, the Court is limited to consideration of the Complaint and matters of 

which the Court can take judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian 

v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 ["In reviewing the ruling on a demurrer, a 

court cannot consider, as Mercury would have us do, the substance of declarations, matter not 

subject to judicial notice, or documents judicially noticed but not accepted for the truth of their 

contents. (Citations omitted.)"].)  

To be sustained, a demurrer must dispose of an entire cause of action. (Daniels v. Select 

Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167 ["Ordinarily, a general demurrer may 

not be sustained, nor a motion for judgment on the pleadings granted, as to a portion of a cause 

of action. [Citations omitted.]"]; PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1681-

1682 [reversing trial court order sustaining demurrer to claim for one of several distinct incidents 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   08/26/21 

 
 

- 14 - 

of malpractice alleged in one cause of action, stating "A demurrer does not lie to a portion of a 

cause of action."].)  

If a demurrer is sustained, plaintiff "has the burden of proving the possibility of cure by 

amendment." (Czajkowski v. Haskell & White, LLP (2012) 208 Cal.App.4th 166, 173 [quoting 

Grinzi v. San Diego Hospice Corp. (2004) 120 Cal.App.4th 72, 78-79 (internal quotations 

omitted)].) " '[L]eave to amend should not be granted where … amendment would be futile.' 

[Citations omitted.]" (Ivanoff v. Bank of America, N.A. (2017) 9 Cal.App.5th 719, 726 [quoting 

Vaillette v. Fireman's Fund Ins. Co. (1993) 18 Cal.App.4th 680, 685].) 

Request for Judicial Notice 

For the reasons set forth in the Court's tentative ruling on the motion to strike, the Court declines 

to take judicial notice of Exhibits 1 through 6 to the Huddle Declaration and Exhibits 7 and 8 to 

the Abrams Declaration. (Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 

Cal.App.4th 97, 113-115; C.R. v. Tenet Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1103–

1104; Williams v. Southern California Gas Co. (2009) 176 Cal.App.4th 591, 600.) 

Analysis 

 1st C/A – Breach of Contract  

This cause of action alleges breaches of the Asset Purchase Agreement ("APA," FAC Exh. A) 

and Stock Purchase Agreement as amended ("SPA," FAC Exhs. B and C), including AB's failure 

to repurchase the Green Reach unvested shares by failing to tender the repurchase price for 

those shares (FAC ¶¶ 144, 145) and failure to fully vest shares issued to Green Reach, Pristine 

Sun, and Earthgrid to which they were entitled under the APA and SPA. (FAC ¶ 161).  

Defendant AB contends Green Reach has not alleged facts supporting a claim for breach of the 

APA and SPA. AB argues the repurchase option for the Green Reach unvested shares was 

"deemed" exercised based on Helming's termination, regardless of the reason for his 

termination, without AB having to give notice, and AB's failure to pay the repurchase price when 

the option was exercised did not result in the expiration of the repurchase option because the 

SPA has no payment deadline. (FAC Exh. C [SPA Am. § 3(a)(i)] and Exh. B [SPA § 3(a)(ii)]; 

Memo. ISO Dem. p. 13, l. 24 – p. 14, l. 2.)  AB also argues that under the APA, the purchase 

price for the Pristine Sun and Earthgrid assets in the form of shares in AB which were 

transferred to Green Reach at closing are deemed to have been paid in full even if some of the 

shares transferred to Green Reach were later repurchased or returned to AB. (FAC Exh. A 

[APA § 2.4.)  

The SPA gives AB an option for nine months from Helming's termination for any reason, 

with or without cause, "to repurchase with cash all or any portion of the Unvested Shares." 

(FAC ¶¶ 144, 145, 161 and Exh. C [SPA Am. § 3(a)(i) (emphasis added)].) The SPA describes 

the manner in which AB may satisfy the payment obligation for the share repurchase, including 

by delivering a check to Green Reach, cancelling debt owed by Green Reach or Helming to the 

company, or a combination thereof. (FAC Exh. B [SPA § 3(a)(ii)].) The termination letter issued 
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to Helming states AB's intent to repurchase the shares and states the repurchase price owed. 

(FAC Exh. F.) 

Even if the Court construed the SPA as not requiring a cash payment upon exercise of the 

option, the law would imply the repurchase payment had to be made within a reasonable time 

after the exercise. (Vezaldenos v. Keller (1967) 254 Cal.App.2d 816, 825 [option contract].) 

(See also Shimmon v. Moore (1951) 104 Cal.App.2d 554, 559 ["If no time is specified for the 

performance of an act, a reasonable time is allowed," citing Civil Code § 1657].) Even if the 

Court found AB had a "reasonable time" to pay the repurchase price, what constitutes a 

reasonable time is a question of fact dependent upon the circumstances of the contract and the 

performance required which the Court cannot determine based on the allegations of the FAC 

alone on AB's demurrer. (C. A. Hooper & Co. v. Freeman, Smith & Camp Co. (1934) 1 

Cal.App.2d 122, 124 [reasonable time for performance under a contract is a question of fact]; 

Singh v. Cross (1922) 60 Cal. App. 309, 317.) (See also Alpern v. Mayfair Markets (1953) 118 

Cal.App.2d 541, 547 [where the option did not specify a time for exercise, as opposed to a time 

for payment, what constitutes a reasonable time is a question of fact, considering "among 

others, the conduct of the parties, delay to act, acquiescence in delay, whether the delay is for 

unfair purposes, the construction which the parties themselves placed upon their contract, and 

whether the optionee acts within such time as will work no injury to the other party."].)  

Defendant argues in its Reply that the FAC only alleges a breach for failure to timely exercise 

the repurchase option when the payment was not made within nine months but does not allege 

it was not made within a "reasonable time." The FAC alleges that AB "failed to perform as 

required" in failing to "properly exercise the Repurchase Option." (FAC ¶ 161.)  

Whether the contract is construed as requiring both notice and payment "with cash" within the 

nine-month time period after termination (FAC ¶¶ 144, 145, 161 and Exh. C [SPA Am. § 3(a)(i)] 

and Exh. B [SPA § 3(a)(ii)]), or payment within a "reasonable time" following the exercise of the 

option, the FAC adequately alleges a claim for breach of the APA and SPA as amended based 

on the failure to exercise the option timely by AB's failure to pay the repurchase price with cash 

when required under the contract. (FAC ¶¶ 144 145, 161.) Additionally, the Court notes that the 

provisions of Civil Code § 1657 also appear to support this conclusion on the facts alleged. That 

statute provides, "If no time is specified for the performance of an act required to be performed, 

a reasonable time is allowed. If the act is in its nature capable of being done instantly—as, for 

example, if it consists in the payment of money only—it must be performed immediately upon 

the thing to be done being exactly ascertained." 

The demurrer to the first cause of action is overruled.  

 2nd C/A – Breach of Contract  

Defendant contends Helming cannot state a cause of action for breach of the Offer Letter and 

Grant Notice based on the termination of his employment by AB and cancellation of Helming's 

vested and unvested shares because the Grant Notice precludes Helming from obtaining any 

remedy for cancellation of those shares, including the vested shares that could only be 
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cancelled if Helming were terminated "for cause." (Memo. ISO Dem. p. 15, l. 24 – 16, l. 11, 

p. 16, fn. 6.)  

AB contends it had the right to terminate Helming at any time with or without cause as an "at 

will" employee. (FAC Exh. D [Offer Letter].) This cause of action alleges breaches of the Offer 

Letter and Grant Notice based on AB's pretextual termination of Helming "for cause," the 

cancellation of his unvested stock options which could be cancelled upon his termination, and 

the cancellation of his vested stock options, which AB concedes could only be cancelled if 

Helming were terminated "for cause." (FAC ¶¶ 55-65, 133-135, 153, 154, 165-171; Memo. ISO 

Dem. p. 16, fn. 6.) AB acknowledges the Offer Letter and Grant Notice "are attached and cross-

reference each other." (Memo. ISO Dem. p. 15, l. 7.)  

Even if Helming cannot allege a breach of his "at will" employment agreement or the 

cancellation of his unvested stock options upon his termination for the reasons asserted by AB, 

this cause of action alleges that Helming's termination "for cause" was pretextual and not for 

cause, and that the cancellation of his vested stock options breached the Offer Letter and Grant 

Notice as a result. (FAC ¶¶ 55-65, 133-135, 153, 154, 165-171.) This is sufficient to state a 

cause of action for breach of contract for purposes of demurrer. A demurrer cannot be sustained 

as to only a portion of a cause of action. (PH II v. Superior Court, supra, 33 Cal.App.4th at 

1681-1682.)  

AB argues that this cause of action is barred as a matter of law based on a provision of the 

Grant Notice AB contends precludes Helming from asserting any claim or obtaining any remedy 

at all based on the cancellation of the stock options. (Memo. ISO Dem. p. 15, l. 24 – 16, l. 11.) 

In its Reply, AB couples that argument with a renewed argument that AB's own determination 

that Helming was terminated for cause is "conclusive and binding," and therefore not subject to 

dispute by Helming or review by the Court. AB argues because AB has given some 

consideration to Helming under these contracts, its interpretation of these provisions does not 

mean that the contract is illusory.  

AB relies on three decisions to support its position that a contract clause that denies the non-

breaching party any and all relief when the other party breaches is enforceable. None of the 

cases it cites support these propositions.  

Food Safety Net Systems v. Eco Safe USA, Inc. (2012) 209 Cal.App.4th 1118 ("Food Safety"). 

is distinguishable and does not stand for the proposition that a contract that denies one party all 

relief of any kind for the other party's breach of the contract is enforceable. Food Safety 

addressed a limitation of liability provision limiting the amount and type of damages recoverable 

for breach to the lesser of damages suffered by the other contracting party "as a direct result" of 

Food Safety's breach of the contract or the total paid by the other contracting party to Food 

Safety, not a total elimination of any right to any damages or other relief whatsoever if Food 

Safety breached.  

Steiner v. Thexton (2010) 48 Cal.4th 411 and Third Story Music, Inc. v. Waits (1995) 41 

Cal.App.4th 798 are also distinguishable because neither case addressed the enforceability of a 

contract provision that purports to preclude any and all remedies to a non-breaching party and 
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deny the non-breaching party judicial review of the other party's performance or breach of the 

agreement by according the other party "conclusive and binding" authority to determine cause 

for forfeiture of vested stock rights.  

In Steiner, the Court held that the parties' contract created an option to purchase Thexton's real 

property by Steiner which was rendered enforceable and not illusory by Steiner in fact taking 

steps to seek approvals and permits in connection with the purchase, even though the contract 

by its terms allowed Steiner to take no action and terminate the contract at any time in his 

absolute discretion. Steiner sought specific performance to enforce the option and compel 

Thexton to sell him the property, and the Court of Appeal reversed the trial court's judgment 

for Thexton on the ground the contract was illusory as unsupported by consideration when it 

was made. 

In Third Story Music, Inc. v. Waits (1995) 41 Cal.App.4th 798, the Court framed the issue 

presented and determined in that case as "whether a promise to market music, or to refrain from 

doing so, at the election of the promisor is subject to the implied covenant of good faith and fair 

dealing where substantial consideration has been paid by the promisor." (Id. at 800.) The Court 

concluded the substantial consideration paid by the music company to the licensee guarantying 

"a minimum amount no matter what efforts were undertaken" provided consideration to render 

the contract binding and not illusory. (Id. at 808.)  

AB argues that even if Helming is entitled to some remedy based on AB's violation of the Offer 

Letter or Grant Notice, the relief is limited to specific performance based on the "no damages" 

provision. (Memo. ISO Dem. p. 16, ll. 12-18.) The Court does not need to determine on 

demurrer whether Helming's remedies for the alleged breach of contract exclude damages or 

are limited to specific performance or other equitable relief based on the terms of the Grant 

Notice. The facts alleged are sufficient to state a cause of action for breach of contract and a 

right to some remedy for the breach.  

The demurrer to the second cause of action is overruled. 

 3rd C/A – Breach of the Implied Covenant 

AB contends Green Reach has not stated a cause of action for breach of the implied covenant 

of good faith and fair dealing under the APA and SPA based on AB's repurchase of Green 

Reach's unvested shares because it exercised an express right granted under the SPA to 

repurchase the shares if Helming was terminated for any reason. (FAC Exh. B [SPA § 3(a)(i) 

and 3(a)(iii)].) Defendant also contends this cause of action fails because it alleges no facts 

other than those on which Plaintiffs' claim for breach of the express terms of the contracts is 

based. (Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 

1394 ("Careau").)  

"[I]n California every contract contains an implied covenant of good faith and fair dealing that 

'neither party will do anything which will injure the right of the other to receive the benefits of the 

agreement.' [Citations, internal omitted.]" (Wolf v. Walt Disney Pictures & Television (2008) 162 

Cal.App.4th 1107, 1120 [quoting Kransco v. American Empire Surplus Lines Ins. Co. (2000) 23 
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Cal.4th 390, 400].) The implied covenant of good faith and fair dealing operates as a check on 

what would otherwise be an unfettered right to terminate or deprive another party of the benefits 

of a contract. (Harris v. TAP Worldwide, LLC, supra, 248 Cal.App.4th at 385.)  

However, the implied covenant cannot defeat an express right granted to the other party under 

the contract. (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 350 ("Guz").) The Court 

through the implied covenant of good faith and fair dealing "cannot impose substantive duties or 

limits on the contracting parties beyond those incorporated in the specific terms of their 

agreement." (Id. at 349-350.) In Guz, the Court held that there was no violation of the implied 

covenant in an at-will employment arrangement by the employer's arbitrary dismissal of the 

employee. (Id. at 350 ["Precisely because employment at will allows the employer freedom to 

terminate the relationship as it chooses, the employer does not frustrate the employee's 

contractual rights merely by doing so."].) (See also Carma Developers (Cal.), Inc. v. Marathon 

Dev. Cal., Inc. (1992) 2 Cal.4th 342, 373 [holding that lessor's enforcement of termination and 

recapture provision in commercial lease to directly obtain profit from new lease with lessee's 

proposed sublessee was expressly authorized under the lease and not a breach of the implied 

covenant of good faith and fair dealing, stating "It is universally recognized the scope of conduct 

prohibited by the covenant of good faith is circumscribed by the purposes and express terms of 

the contract."].) 

Helming is not a party to either the APA or the SPA. (FAC Exhs. A and B.) Neither the APA nor 

the SPA impose covenants regarding AB's employment of Helming. The Offer Letter and Grant 

Notice, under which AB Helming was employed, received stock options, and was later 

terminated, were not in existence when the APA and SPA were entered into. (FAC ¶¶ 158, 159, 

165, 166; Exhs. A and B.)  

Helming's continued employment with AB was a condition precedent to AB's exercise of 

repurchase and other rights under the SPA as to the Green Reach stock. The SPA explicitly 

provided AB the right to repurchase Green Reach shares for the price in the contracts and deny 

vesting of any additional shares when the condition precedent of termination of Helming's 

employment or consulting relationship with AB occurred. The FAC does not identify any implied 

covenant within the scope of the transactions governed by the APA and SPA that AB breached 

when it exercised its express repurchase rights upon the occurrence of the condition precedent 

provided in the SPA.  

The demurrer to the third cause of action is therefore sustained, without leave to amend. 

 4th C/A – Breach of Implied Covenant 

Defendant contends Helming cannot state a cause of action for breach of the implied covenant 

of good faith and fair dealing under the Offer Letter and Grant Notice because the FAC alleges 

facts that show AB merely exercised rights it was granted expressly under those agreements 

when it terminated Helming for cause. In this cause of action, however, as stated in the Court's 

prior ruling, Helming has alleged that the termination of his employment for cause was a pretext 

used by AB in order to not only discontinue Helming's employment but to also deny Helming his 

vested and unvested stock options, actual benefits which Helming had earned under the Offer 
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Letter and Grant Notice at a minimum with respect to the vested stock rights. (FAC ¶¶ 5, 6, 55-

65, 133-135, 153, 154, 187-195.)  

For the reasons explained by the California Supreme Court in Guz v. Bechtel, Inc., supra, 24 

Cal.4th at 353, fn. 18, and the Court of Appeal in King v. U.S. Bank National Association (2020) 

53 Cal.App.5th 675, 707, Plaintiffs have adequately alleged a cause of action for breach of the 

implied covenant of good faith and fair dealing in the Offer Letter and Grant Notice. He has 

alleged facts, taken as true on demurrer, to the effect that AB exercised the discretion granted it 

under those contracts not simply for the purpose of terminating its employment relationship with 

Helming but for the purpose of denying him other actual benefits to which he was entitled under 

these contracts. (King, supra, 53 Cal.App.5th at 707 [upholding jury verdict for at will employee 

arbitrarily terminated where jury found employer terminated him based on its desire to deprive 

the employee of his earned bonus].) 

The allegations of the second cause of action for breach of contract and fourth cause of action 

for breach of the implied covenant are not "identical" within the meaning of the decision in 

Careau, supra, 222 Cal.App.3d 1371. (Opp. p. 11, l. 19 [emphasis in original]). (Compare FAC 

¶¶ 166-172 to ¶¶ 187-196.) In Careau, the Court explained that allegations for breach of the 

implied covenant of good faith and fair dealing "must show that the conduct of the defendant, 

whether or not it also constitutes a breach of a consensual contract term, demonstrates a failure 

or refusal to discharge contractual responsibilities, prompted not by an honest mistake, bad 

judgment or negligence but rather by a conscious and deliberate act, which unfairly frustrates 

the agreed common purposes and disappoints the reasonable expectations of the other 

party thereby depriving that party of the benefits of the agreement. Just what conduct will 

meet these criteria must be determined on a case by case basis and will depend on the 

contractual purposes and reasonably justified expectations of the parties." (Id. at 1395 

[emphasis added].)  

In Careau, the plaintiff only alleged facts showing the defendant breached the express terms of 

the contract but did not allege additional facts regarding the breaching party's bad faith 

motivations in breaching the contract and the effect of its breach as disappointing the 

"reasonable expectations of the other party" and depriving the plaintiff of the benefits of the 

agreement. (Id. at 1395.) The fact that the FAC incorporates the extensive factual allegations 

and causes of action that precede the fourth cause of action does not mean that Plaintiffs have 

not pleaded the additional facts required under Careau to support the breach of the implied 

covenant cause of action that distinguish the basis for that claim from the facts supporting the 

second cause of action for breach of contract.  

The demurrer to the fourth cause of action is overruled.  

 5th C/A - Aiding and Abetting 

Defendant contends that this cause of action fails because Plaintiffs have not alleged that 

Furnald had an "independent financial interest" to sustain the aiding and abetting breach of 

fiduciary duty claim against AB. (Memo. ISO Dem. p. 20, ll. 12-13.) Defendant contends the 

FAC does not allege facts showing any independent financial interest of Furnald, only that 
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Furnald performed his duties in exchange for compensation by his employer (AB), just as all 

employees do, citing Berg & Berg Enterprises, Inc. v. Sherwood Partners, Inc. (2005) 131 

Cal.App.4th 802, 834 ("Berg"). (Memo. ISO Dem. p. 20, ll. 21-28.)  

In the first demurrer, the parties addressed the agent immunity rule and its application to the 

aiding and abetting claim asserted by Plaintiffs. Plaintiffs cited, and AB cites in its current 

demurrer, People ex rel. Herrera v. Stender (2012) 212 Cal.App.4th 614, in which the Court held 

the complaint stated a claim for aiding and abetting a breach of fiduciary duty against a law firm 

and an individual attorney of that firm. The complaint in that case alleged that the law firm and 

the individual attorney allowed a disbarred attorney in effect to continue to represent clients 

despite his disbarment by "providing the means for [the disbarred attorney] to continue his law 

practice." (Id. at 638.) The firm and individual attorneys at the firm aided and abetted the 

disbarred attorney's continued practice by signing pleadings and documents and appearing in 

immigration court to represent clients to whom the disbarred attorney was giving factual and 

legal advice. (Id.) The agent immunity rule applies when the corporate employee is acting on 

behalf of the corporate entity, and the Court found the disbarred attorney in that case was not 

acting on behalf of the corporation but for his own benefit or individual advantage. (Id. at 639.) 

Instead, the disbarred attorney was acting for his own financial and personal benefit by 

continuing his legal practice in violation of law and with the aid and encouragement of the 

law corporation.  

Defendant contends that the FAC still fails to allege an independent advantage or benefit 

obtained by Furnald. They contend the facts alleged show Furnald was merely acting as an 

agent for AB and receiving his compensation for his services. They rely on the statement from 

Berg that "Cases have interpreted the "financial advantage' exception to the agent's immunity 

rule to mean a personal advantage or gain that is over and above ordinary professional fees 

earned as compensation for performance of the agency." (Opp. p. 20, l. 26 - p. 21, l. 1, quoting 

Berg, supra, 1331 Cal.App.4th at 834.)  

The statement in Berg was made in the context of a proposed complaint against a law firm for 

conspiring with its client Sherwood Partners, which was acting in a fiduciary capacity as 

assignee for the benefit of creditors of a troubled company. The proposed complaint by a 

disgruntled creditor of the company alleged that the law firm conspired with the assignee to 

deplete the company's estate by Sherwood Partners and the firm charging excessive fees. 

(Berg, supra, 131 Cal.App.4th at 809.) The Court concluded the creditor could not state a 

conspiracy claim against the law firm, even if the creditor alleged facts "sufficient to place 

Sulmeyer's conduct outside of the representative capacity" because allegations that "Sulmeyer 

charged its own client hourly professional fees for services indubitably rendered on behalf of 

that client . . . do not plead that Sulmeyer's conduct was in furtherance of a personal financial 

advantage or interest, separate and apart from the advancement its client's interests." (Id. at 

835.) The Court pointed out that the complaint in that case did not "allege Sulmeyer owed any 

independent duty to Berg or that it had any relationship to the dispute between Sherwood and 

Berg other than its role as Sherwood's counsel, for which it received professional excessive fees 
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that were paid by Sherwood" from assets of the company's estate, which distinguishes this case 

from Berg. (Id. at 825.)  

The FAC alleges that with the knowledge of AB, Furnald was representing both AB and Helming 

and his companies, and continued his paid representation of Helming and his companies after 

he became in-house counsel for AB as of January 1, 2020 and after he began investigating 

Helming on behalf of AB. (FAC ¶¶ 76-90, 121-123, 126-139, 198-207.) For purposes of a 

demurrer where the factual allegations of the complaint are taken as true and liberally 

construed, the fifth cause of action sufficiently alleges an independent financial benefit Furnald 

received from his continued engagement by Plaintiffs, separate from his role as in-house 

counsel for AB and compensation in that capacity, based on Furnald's continued engagement 

and compensation for his services by Helming and his companies.  

The demurrer to the fifth cause of action is overruled. 

 6th C/A - Fraud 

Defendant contends Plaintiffs have not alleged facts sufficient to state a claim for fraud because 

they have not alleged any misrepresentation of an existing fact. AB argues the 

misrepresentations are merely expressions of opinion predicting the future conduct of a third 

party is not actionable.  

The parties agree that as a general rule, opinions and predictions of future events are not 

actionable misrepresentations upon which a fraud claim may be based. (Cansino v. Bank of 

America (2014) 224 Cal.App.4th 1462, 1469-1470 [future real estate market forecast 

nonactionable prediction or speculation]; Nibbi Bros. v. Home Fed. Sav. & Loan Assn. (1988) 

205 Cal.App.3d 1415, 1423.) The Court in Cohen v. S & S Construction Co. (1983) 151 

Cal.App.3d 941 explained, "there are exceptions to this rule: "(1) where a party holds himself out 

to be specially qualified and the other party is so situated that he may reasonably rely upon the 

former's superior knowledge; (2) where the opinion is by a fiduciary or other trusted person; 

[and] (3) where a party states his opinion as an existing fact or as implying facts which justify a 

belief in the truth of the opinion.' [Citation omitted.]" (Id. at 946 [quoting Borba v. Thomas (1977) 

70 Cal.App.3d 144, 152].) (See also Furla v. Jon Douglas Co. (1998) 65 Cal.App.4th 1069, 

1080-1081 ["A statement couched as an opinion, by one having special knowledge of the 

subject, may be treated as an actionable misstatement of fact. [Citations omitted.]"]; Public 

Employees' Retirement System v. Moody's Investors Service, Inc. (2014) 226 Cal.App.4th 643, 

662, 665 [exception applies where the alleged misrepresentations are not "merely" predictions 

of future events but embody present facts as well].) 

Where the "predictions" of future action imply the person making them has knowledge that 

makes the predictions probable, the representations may be an actionable misrepresentation. 

(Jolley v. Chase Home Finance, LLC (2013) 213 Cal.App.4th 872, 893 ("Jolley") [mortgage loan 

representative' statement regarding the probability of a loan modification coupled with his 

statement that he was from the "executive offices" of the lender "may have implied that North 

had discussed the matter with those who actually would make the decision or that he possessed 

facts from which he could reasonably assess the probabilities" to support a claim for 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   08/26/21 

 
 

- 22 - 

misrepresentation]; Eade v. Reich (1932) 120 Cal.App. 32, 35-36 [citing examples including 

"a statement by an agent that his principal would advance money to harvest a crop," 

"a representation by a corporation that a dividend would be declared during a certain month 

was held to be a matter peculiarly within the knowledge of the corporation of which the other 

party was without knowledge, and constituted a statement of fact and not a promissory 

representation," and "a representation that a packing plant would be located in a certain city" 

all qualifying as actionable misrepresentations].) 

Boshuizen was a member of AB's board of directors and owed fiduciary duties to Helming as a 

shareholder. (FAC ¶ 111.) Plaintiffs allege AB was trying to raise additional capital through the 

Series A fundraising and was in negotiation with the largest investors in the Series A 

fundraising, DCVC, whose managing partner, Mathew Ocko, was a "long time partner" of 

Boshuizen. (FAC ¶¶ 105-109, 112.) Plaintiffs allege Boshuizen told Helming that the new 

financing had to be "clean" with no side letters, that his partner Ocko would not allow DCVC to 

proceed with the deal if he became aware of Helming's side letter to buy the Industrial Capital 

shares, and that the whole round of financing would "blow up" and not be completed if Helming 

did not waive his rights in the side letter to buy the Industry Capital shares. (Id.) It may be 

inferred from these allegations that there were present facts implied in these representations, 

specifically that DCVC had determined not to invest unless the investment deal was "clean" and 

without side letters. Alternatively, it may be inferred from these facts that Boshuizen had 

superior knowledge based on his partner relationship with the managing partner of the investor, 

Ocko that made his prediction regarding DCVC's conduct probable. At a minimum, there is a 

reasonable doubt based on the facts alleged whether a trier of fact would interpret the 

representations as merely an expression of an opinion or as an affirmation of fact. (Jolley, 

supra, 213 Cal.App.4th at 893.) 

Plaintiffs allege sufficient facts to overcome the demurrer on this ground. (FAC ¶¶ 108-119, 212-

0215, 219-220.) If there is doubt as to whether the misrepresentation is an opinion or an 

affirmation of fact, the question must be left to a trier of fact to resolve. (Jolley, supra, 213 

Cal.App.4th at 893 [citing Willson v. Municipal Bond Co. (1936) 7 Cal.2d 144, 151].)  Such 

reasonable doubt exists here.  

The demurrer to the sixth cause of action is overruled. 

 7th C/A - Promissory Estoppel 

Defendant argues the promissory estoppel claim fails as the FAC alleges facts demonstrating 

the exchange of consideration by the parties under the APA, the SPA, the Offer Letter and the 

Grant Notice based on, among other things, the shares of AB that Green Reach received and 

continues to retain and the compensation paid to Helming during the term of his employment.  

"Promissory estoppel does not apply if the promisee gave actual consideration and, therefore, 

a cause of action for promissory estoppel is inconsistent with a cause of action for breach of 

contract based on the same facts. [Citation omitted.]" (Newport Harbor Ventures, LLC v. Morris 

Cerullo World Evangelism (2016) 6 Cal.App.5th 1207, 1224.) Promissory estoppel is not an 

"alternative remedy" as Plaintiffs state in their Opposition. (Opp. p. 20, ll. 4-5.) Promissory 
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estoppel is an equitable doctrine that entitles a plaintiff to enforce a defendant's promises where 

there is no consideration for the defendant's promises but the plaintiff has justifiably relied on 

defendant's promises to its detriment or materially changed its position in justifiable reliance on 

defendant's promises. (See, e.g., Moncada v. West Coast Quartz Corp. (2013) 221 Cal.App.4th 

768, 779-780 [setting forth the doctrine and elements].) The plaintiff in a promissory estoppel 

claim seeks recovery for breach of the defendant's promises where the defendant may not 

otherwise be bound to perform. (Id.) 

Plaintiffs, as promisees, do not allege AB is not bound to perform under the contracts because 

AB did not receive consideration in exchange for AB's promises under the APA, SPA, Offer 

Letter, or Grant Notice, and that Plaintiffs' detrimental reliance therefore supplies the absent 

consideration to make these agreements enforceable against AB. To the contrary, Plaintiffs 

repeatedly allege facts showing the substantial consideration received by AB in the form of 

intellectual property and other assets AB acquired and services rendered to AB by Helming over 

more than one year. (See FAC ¶¶ 229, 230, among numerous others.)  

Plaintiffs allege that hypothetically, AB could have terminated Helming immediately after 

entering into the agreements. (FAC ¶ 231.) Plaintiffs appear to contend that they, rather than 

AB, may not be bound to the contracts because of a material failure of consideration that was 

supposed to flow from AB to Plaintiffs if AB's interpretation of the contracts is accepted. In their 

Opposition to the demurrer to this cause of action, Plaintiffs argue a version of this theory, 

contending if AB's interpretation of the contracts is adopted, there would be a whole or partial 

failure of consideration which would support rescission of the contracts to restore the parties the 

"status quo ante." (Opp. p. 20.)  

The seventh cause of action pleads a cause of action for promissory estoppel which is not 

supported by the facts alleged. The seventh cause of action does not include any allegation that 

Plaintiffs are entitled to cancel or rescind the agreements based on failure of consideration or 

another theory. The only reference to rescission in the FAC that the Court could locate appears 

in paragraph 4 of the prayer for relief. 

The Court interprets Plaintiffs' Opposition to the demurrer as an argument that Plaintiffs could 

amend their FAC to state a claim for rescission. The Court will sustain the demurrer to the 

seventh cause of action without leave to amend as to a claim for promissory estoppel, but will 

grant Plaintiffs leave to amend if they choose to allege a new claim or cause of action, including 

one seeking rescission, so long as that claim or cause of action is not a promissory estoppel 

cause of action and is not the same as another cause of action already alleged in the FAC. 

(See Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 39 ["If a complaint fails 

to state a cause of action but there is a reasonable possibility the complaint can be amended to 

cure the deficiencies, then leave to amend must be granted."].) 

 8th C/A - Declaratory Relief 
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Both parties address the demurrer to the declaratory relief claim by reference to the demurrers 

to the causes of action that precede it. The Court has found the causes of action for breach of 

contract state causes of action against AB.  

Code of Civil Procedure § 1060 provides that a "person interested . . . under a contract, or who 

desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 

over or upon property . . . may, in cases of actual controversy relating to the legal rights and 

duties of the respective parties, bring an original action or cross-complaint in the superior court 

for a declaration of his or her rights and duties in the premises, including a determination of any 

question of construction or validity arising under the instrument or contract." By its terms, the 

statute applies to contracts as well as to rights or duties with respect to another person or to 

property. 

For purposes of Defendant's demurrer, Plaintiffs have sufficiently alleged facts supporting their 

cause of action for declaratory relief based on the substantial disputes between the parties 

regarding their respective rights and duties under their contracts and with respect to property, 

including the disputed stock options. 

The demurrer to the eighth cause of action is overruled. 

 

  

19.  TIME:  9:00   CASE#: MSC21-00073 
CASE NAME: HELMING VS. ARCBYT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 
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Denied. Initially, the Court notes that Plaintiff has once again impermissibly exceeded the 
page limit as to both the moving papers and the reply brief.  Moreover, the pleadings contain 
lengthy single spaced passages that make the arguments even longer than the physical number 
of pages. The Court will not consider any pages that exceed the limits imposed by CRC 3.113 
without prior approval after an ex parte hearing on the need for a longer memorandum, 
as required by that Rule of Court.  
 
There is no dispute that each of the 5 deponents at issue is a high ranking official of Defendant.  
Such ‘apex” officials are subject to rules limiting the circumstances for deposition. The general 
rule in California is that such officials are not subject to deposition absent compelling reasons. 
Nagle v. Superior Court (1994) 28 Cal.App.4th 1465, 1467–1468.  

“The general rule is based upon the recognition that ‘… an official's time 
and the exigencies of his everyday business would be severely impeded if 
every plaintiff filing a complaint against an agency head, in his official 
capacity, were allowed to take his oral deposition. Such procedure would 
be contrary to the public interest, plus the fact that ordinarily the head of an 
agency has little or no knowledge of the facts of the case.’ ” ( Nagle v. 
Superior Court, supra, 28 Cal.App.4th at p. 1468.) An exception to the 
rule exists only when the official has direct personal factual 
information pertaining to material issues in the action and the 
deposing party shows the information to be gained from the 
deposition is not available through any other source. Westly v. 
Superior Court, 125 Cal. App. 4th 907, 911 (emphasis added) 
 

Plaintiff has made no showing of either exception. Plaintiff goes to great lengths to lay out a 
series of suppositions and conclusions in an attempt to show these apex deponents were 
involved, at least at an abstract policy level, with issues tangentially relevant to this case. There 
has been no showing that any of them played any role in job actions that applied to her 
individually or that they have any direct personal knowledge of such facts. Even if that were the 
case, there has also been no showing that these apex deponents have any such information not 
available from other witnesses with more direct knowledge of the events relevant to her claims. 
The Court notes that no other depositions have been taken by Plaintiff. At the very least, the 
depositions of lower level employees of Defendant with direct involvement in Plaintiff’s 
employment, such as her immediate supervisor or the school principal, need to be conducted 
before any attempt to depose these apex officials should occur.    
 
There is no substantial justification for this motion. The law in this area is very clear. Defendant’s 
request for sanctions is granted. Sanctions in the amount of $3,150 are awarded and are to be 
paid by November 1, 2021. 
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22.  TIME:  9:00   CASE#: MSN21-1104 
CASE NAME: PETITION OF ANNE ANGSTENBERGE 
HEARING ON PETITION FOR APPROVAL OF COMPROMISE OF CLAIM FOR MINOR 
FILED BY ANNE ANGSTENBERGER 
* TENTATIVE RULING: * 
 
Appear with the minor so that the Court can observe the extent of scarring. 

 

 

 


